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Before the
Federal Communications Commission

Washington, D.C. 20554

In the Matter of: )

)
Implementation of Section 621(a) of the Cable ) MB Docket No. 05-311
Communications Policy Act of 1984 as )
Amended by the Cable Television Consumer )
Protection and Competition Act of 1992 )

)

)

)

)

REPLY COMMENTS OF VERIZON ON VIDEO FRANCHISING

The overwhelming weight of the evidence in this proceeding confirms that the local
franchising process remains the single largest barrier to video competition and to increased
broadband deployment, and emphasizes the need for prompt action on the part of the
Commission to effectuate the pro-competitive purposes of Section 621(a) and other provisions of
the Cable Act.

The record here also demonstrates the substantial benefits to consumers where wireline
video competitors overcome the franchising hurdle. The Commission recently noted that
“communities with overbuild competition experienced lower rates (an average of 23 percent

»i

lower for basic cable) and higher-quality service.”’ And in the communities where Verizon is
already offering FiOS TV, one analyst found that incumbents responded by slashing prices by

28-42 percent in the areas where they faced competition.” These savings translate into massive
p Y p g

! Annual Assessment of the Status of Competition in the Market for the Delivery of Video

Programming, MB Docket No. 05-255, FCC 06-11, § 91 (rel. Mar. 3, 2006) (“Twelfth Annual
Video Competition Report”).

2 David W. Barden and Douglas Shapiro, Bank of America Equity Research, Battle for the
Bundle: Consumer Wireline Services Pricing, at 10 (Jan. 23, 2006).




consumer welfare gains. Commenters here estimate the loss to consumers from delaying video
compctition at between $8.2 billion and $21.4 billion per year.> Even on the low end, that
equates to over $20 million dollars taken out of consumers” pockets for each day that video
competition is delayed.

Unfortunately, as Verizon documented in its opening comments and the record here
confirms, the current local franchising process all too often results in delay and the denial of
those competitive benefits to consumers, as it has now for decades. First, the process is often
marked by inordinate delay. As Verizon has explained, while some local franchising
authorities (“LFAs”) grant competitive franchises relatively quickly, Verizon’s experience shows
that in the vast majority of cases — over 90 percent — the process drags on for 15 months or more.
And when all of the steps necessary to obtain a franchise are taken into account, the overall
process generally takes 18-24 months for each community. |

Also, some LFAs, often at the urging of cable incumbents, insist on unreasonable build-
out requirements or other unreasonable and unlawful concessions that go beyond what the

| Cable Act permits an LFA to require Such requirements increase the costs — and decrease the
likelihood — of competitive entry, particularly where they fail to take into account the relevant
differences between providers, such as differences in network architecture or the vastly different
competitive position of a new entrant facing an entrenched incumbent. And the disingenuous

efforts by the cable incumbents to force these burdens on competitive providers — often citing so-

3 See, e.g., Opening Comments of Consumers for Cable Choice, at 3 (filed Feb. 13, 2006)
(“C4CC Comments™) (citing Phoenix Center study finding $8.2 billion consumer loss for one
year of delay); Comments of Mercatus Center of George Mason University, at 20-21 (filed Feb.
13, 2006) (**Mercatus Comments™) (estimating $9.6 billion to $10.5 billion annual loss); and
Comments of the American Consumer Institute, at 6 (filed Feb. 13, 2006) (“Consumer Institute”)
(“over the next five years, consumers will pay $107 billion too much for cable TV services, with
older consumers overpaying by $1,156 per household.”).




called “level playing field” requirements that can be used to hold LFAs “hostage” — makes their
claims that they want even more competition ring hollow and makes their real motivation clear.’

Finally, some LFAs engage in jurisdictional overreach by demanding, as a condition of
granting a cable franchise, fees or regulatory control over non-cable services. Others even have
suggested that once Verizon adds video to its FTTP network, the entirety of the physical network
suddenly becomes a “cable system” for all purposes, and claim that this provides broad, new
authority to a municipality to regulate the construction, operation and placement of a broadband
network. These efforts violate the express terms of the Act and impermissibly burden
competitive entry and broadband deployment.

Not surprisingly, the cable incumbents and many LFAs embrace the status quo and admit
no problems with the current system. In an effort to prevent much-needed reform, these parties
make several misplaced attempts to distort the relief requested by Verizon and other competitive
providers, dismiss the burdens of the current franchising system, smear competitive providers
with unfounded allegations of redlining or unreasonable conduct, and dress up anticompétitive
policies and practices in a mantle of fairness or localism. But Verizon has made clear that it will
pay franchise fees consistent with the Act, provide capacity for a reasonable number of PEG
channels, comply with local laws concerning rights-of-way management, and be subject to the
same federal prohibition on redlining that applies to the incumbents. And, as explained below,
each of the lines of attack by opponents of reform is either a transparent attempt to forestall

competition or hang on to lucrative regulatory turf.

* Comments of the Greater Metro Telecommunications Consortium, et al., at 16 (filed Feb. 13,
20006) (“GMTC Comments™), see also Texas Coalition of Cities for Utility Issues’ Comments on
Cable Franchising NPRM, at 7-8 (filed Feb. 13, 2006) (“Texas Coalition Comments”).




1. The Current Franchising Regime Frustrates Federal Video and Broadband Policies
and Harms Consumers.

With the exception of the incumbent cable operators, nearly everyone else understands —
and suffers from the ill effects of — the persistent lack of wireline video competition. Most
recently, the Commission cited in its annual video competition report the recent GAO findings
“that communities with overbuild competition experienced lower rates (an average of 23 percent

lower for basic cable) and higher-quality service.”’

Unfortunately, as the Commission also
recognized, “[r]elatively few consumers . . . have a second wireline alternative, such as an
overbuild cable system.” /d. § 144. In fact, wireline competitors currently serve only about “1.5
percent of all [Multichannel Video Programming Distributor (“MVPD”)] households.” Id.  14;
see also id. Appendix B, Table B-1. Given these stark facts, Chairman Martin acknowledged the
significance of Verizon’s and other traditional teicos’ efforts to enter the video market by
offering video over next-generation fiber networks, stating:

[W]e are seeing wired competitors to cable trying to enter the market. The

Commission should facilitate this entry, not only because it furthers video

competition, but also because it promotes the deployment of the

broadband networks over which the video services are provided. The

widespread deployment of these networks is critical to the United States’

international competitiveness. Further, it will help improve Americans’

lives through applications such as distance learning and remote medical

diagnostics.’®

In fact, all of the Commissioners seem to share this understanding of the importance of

encouraging video competition. Commissioner Copps remarked on the “annual story” of cable

rate hikes that “out-strip[] inflation by a significant margin” — with the result that “consumers are

5 Twelfth Annual Video Competition Report, § 91.
® Statement of Chairman Kevin J. Martin, attached to Twelfth Annual Video Competition Report.




feeling the pain and paying the cost and not liking it.”” Commissioner Adelstein noted the

“particular significance” of telco entry into video that promises “the most substantial new

»8  And Commissioner

competition into the video marketplace that this country has ever seen.
Tate recognized that “[t]he significance of video competition cannot be overstated.””

A. Commenters Qverwhelmingly Recognize the Need for Franchise Reform in Order
to Increase Video Competition and Broadband Deployment.

The significance of video competition and increased broadband deployment to all
segments of American society i1s borne out by the wide range of commenters filing in this
proceeding in support of video choice. The overwhelming weight of the evidence in the record
confirms that the current local franchising process creates obstacles to entry into the video
market that frustrate each of the “interrelated federal goals of enhanced cable competition and
rapid broadband deployment,”IO and documents the benefits that would flow to consumers and
the economy if the Commission were to remove unnecessary roadblocks to video competition.

For example, numerous consumer groups, including the Consumers Union and Consumer
Federation of America, note the “skyrocketing rates” for cable services and argue that “[t}he
public policy goal must be to maximize, as rapidly as possible, the benefits of new technologies

and competitive markets to every American household.”"! Several commenters confirm the high

7 Statement of Commissioner Michael J. Copps, attached to Twelfth Annual Video Competition
Report.

8 Statement of Commissioner Jonathan S. Adelstein, attached to Twelfth Annual Video
Competition Report.

® Statement of Commissioner Deborah Taylor Tate, attached to Twelfth Annual Video
Competition Report.

19 Notice of Proposed Rulemaking, Implementation of Section 621(a) of the Cable
Communications Policy Act of 1984 as amended by the Cable Television Consumer Protection
and Competition Act of 1992, 20 FCC Red 18581, § 11 (2005) (“Franchise NPRAM).

T Comments of Consumer Union, Consumer Federation of America, and Free Press, at 1 (filed
Feb. 13, 2006) (*Consumers Union Comments”).




price tag to American consumers from delay in video competition, both in terms of “[t]he price
increases [that] transfer wealth from consumers to cable firms and local governments,” and the
value that consumers must forego by “purchas[ing] and us[ing] less cable service in response to

e 12
the price increase.”

When both forms of harm to consumer welfare are taken into account, the
Mercatus Center estimates the loss to consumers at between $9.6 billion and $10.5 billion per
year. Id. at 20-21; Consumer Institute Comments at 6 (‘“over the next five years, consumers will
pay $107 billion too much for cable TV services, with older consumers overpaying by $1,156
per household.”).

Likewise, groups representing a wide cross-section of America recognize the urgent need
for additional video éompetition. For example, numerous groups representing minority and
low-income populations expressed support for removing barriers to video competition and
recognized that “any unwarranted franchising delays . . . could have the effect of disadvantaging
low-income and minority consumers.”"® Similarly, groups representing the residents of rural

8

areas, 4 people with disabilities,”> women,'® small business owners,'” homeowners,'® and

12 Comments of Mercatus Center of George Mason University, at 15 (filed Feb. 13, 2006)
(“Mercatus Comments”).

13 Comments of the Minority Media and Telecommunications Council, et al., at 4-5 (filed Feb.
13, 2006) (“MMTC Comments”), see also Comments of the League of United Latin American
Citizens of the Northeast Region (filed Feb. 13, 2006) (“FCC policy should encourage new
entrants into the cable marketplace, because as competition increases, so do opportunities for
Latinos”); Comments of Black Chamber of Commerce (filed Feb. 13, 2006); Comments of
United States-Mexico Chamber of Commerce (filed Feb. 13, 2006); Comments of National
Caucus and Center on Black Aged, Inc. (filed Feb. 13, 2006). '

4 Comments of National Grange (filed Feb. 13, 2006) (“National Grange Comments”), see also
Comments of Washington State Grange (filed Feb. 13, 2006); Comments of California Farmers
Union (filed Feb. 13, 2006).

15 See, e.g., Comments of American Association of People with Disabilities (filed Feb. 13, 2006),
Comments of the World Institute on Disability (filed Feb. 13, 2006); Comments of American
Associations of Business Persons with Disabilities (filed Feb. 13, 2006).

16 See, e.g., Comments from Women Impacting Public Policy (filed Feb. 13, 2006).




retirees'” all recognize the need for additional video competition. In fact, even many of the
LFAs that otherwise oppose franchise reform in this proceeding concede that additional video
competition is needed and that “wireline competition in the delivery of multichannel video
programming is the only way to discipline rates effectively.” Initial Comments of the
Bumnsville/Eagan Telecom. Comm., et al., at 19 (filed Feb. 13, 2006) (“Burnsville Comments”™).

In addition to saving consumers money, video competition will also increase the diversity
of programming available to the public. For example, the National Association of Broadcasters
(“NAB”) recognizes that “[t]he emergence of another platform will provide programmers
unaffiliated with cable operators with an additional outlet for reaching viewers and therefore
with greater opportunities for success in the marketplace,” and “may also encourage the
development of innovative digital television programming.” 20

The record here also confirms that video and broadband are flip-sides of the same coin, and

any barriers to video competition inevitably hinder broadband deployment.?' As Alcatel
cogently explains, providing video over a broadband network “is critical for telecommunications
carriers to earn sufficient revenue to justify upgrading and expanding their broadband networks.

. . . [and] the next generation of broadband networks . . . will go unrealized unless the service

17 See, e.g., Comments of the California Small Business Roundtable (filed Feb. 13, 2006);
Comments of the Small Business and Entrepreneurship Council (filed Feb. 13, 2006).

18 See Comments of American Homeowners Grassroots Alliance (filed Feb. 13, 2006).
19 See, e.g., Comments of TelCo Retirees Association (filed Feb. 13, 2006).
20 Ccomments of National Assoc. of Broadcasters, at 2-4 (filed Feb. 13, 2006).

2! Comments of the United States Internet Industry Assoc., at 3 (filed Feb. 13, 2006); see also
Comments of the Discovery Institute’s Technology & Democracy Project (filed Feb. 13, 2006)
(“Discovery Institute Comments”); Comments of Ad Hoc Telecom Manufacturers Coalition
(filed Feb. 13, 2006) (“Telecom Manufacturers Comments”); Comments of Institute for Policy
Innovation (filed Feb. 13, 2006) (**Policy Innovation Comments™); Comments of Alliance for
Public Technology (filed Feb. 13, 2006) (“APT Comments”); Comments of Pacific Research
Institute (filed Feb. 13, 2006) (“PRI Comments™).




provider can demonstrate to its shareholders and creditors that the revenue expectation justifies
the expenditure.” Comments of Alcatel, at 6 (filed Feb. 13, 2006) (“Alcatel Comments”).”> On
the other hand, the Institute for Policy Innovation confirms that the boost to broadband
deployment that come from removing regulatory barriers, observing that “it is uncanny how
quickly things have accelerated once Texas deregulated the video franchise business.” Policy
Innovation Comments at 4. Therefore, the Commission must consider the impact of the current
local franchising process on both federal video and broadband policy, and recognize, as several
commenters note,” that LFAs are not wéll positioned to take into account and further these
critical national communications policies.

B. As Incumbents Previously Recognized, the Current Franchising Process Is a
Barrier to Video Competition and Broadband Deployment.

In its opening comments, Verizon documented several recurring problems with the
current franchising process that delay and prevent video competition and broadband deployment,
and competitive video providers of all types — ranging from large telcos like AT&T and

BellSouth,” to CLECs like Cavalier,? to competitive broadband service providers like

22 Accordingly, the incumbents and LFAs are wrong who argue that franchising does not impede
broadband deployment because Verizon and other telcos possess the legal authority to deploy
these broadband networks without a video franchise. See, e.g., Comcast Comments at 34,
Burnsville Comments at iv. That issue is totally separate from the issue of whether incentives for
investment in broadband networks exist. See, e.g., Alcatel Comments at 6; Discovery Institute
Comments at 4; Consumer Institute Comments at 5.

2 See, e.g., Discovery Institute Comments at 5 (“Local governments lack the national and global
perspective needed to establish sensible communications policy in the Internet age. They also
face a serious conflict of interest.”); Comments of BellSouth Corporation and BellSouth
Entertainment, LLC, at 27 (filed Feb. 13, 2006) (“BellSouth Comments”) (noting that unbridled
local control is “fundamentally incompatible with the national policy of increasing broadband
deployment and reduced regulation of broadband networks”); Comments of AT&T Inc., at 4
(filed Feb. 13, 2006) (“AT&T Comments”) (“local decisions cannot be expected to account for
national goals and timelines”).

24 BellSouth Comments, at 10 (“The local franchising process is administratively cumbersome,
slow, costly, and fraught with numerous local political perils and litigation risks.”); AT&T




Knology,?® to small rural telcos like South Slope Cooperative®” — all express the same frustration
with the local franchising process. While those parties with a vested interest in the current
system — mostly incumbent cable operators and LFAs — may disagree,”® the claims that the
current process is conducive to competitive entry cannot be squared with the well-documented
facts concerning the lack of wireline video competition.

The most disingenuous praise for the benefits of the franchising process comes from the
cable incumbents, who, after decades of complaining about the franchising process, now
maintain that franchising is a “simple and straightforward” process, and argue, in the name of
“fair competition,” that new entrants be subject to all of the same obligations and burdens as the

entrenched incumbents. Comcast Comments at 13 How quickly they forget.

Comments, at 3-4 (“The prospect that large-scale entry plans will require independent review by
thousands of individual decision-makers, each with near absolute discretion to delay entry
indefinitely or to impose unreasonable and unattainable conditions, is antithetical to sound
communications policy.”).

25 Comments of Cavalier Tel., LLC and Cavalier IP TV, LLC, at 1 (filed Feb. 13, 2006)
(“Cavalier Comments™) (‘“The existing local franchising authority serves as a barrier to entry by
slowing entry into a market, as well as setting unreasonable and unwieldy terms and
conditions.”).

26 Comments of the Fiber-To-The-Home Council, at 22 (filed Feb. 13, 2006) (“FTTH Council
Comments™) (describing adverse impact of franchising requirements on broadband service
providers like Knology).

2" Comments of South Slope Cooperative Tel. Co., at 5 (filed Feb. 13, 2006) (“the deployment of
FTTP and rollout of competitive video/triple play service is being impeded by local franchising
requirements . . . [and] the costs and delays imposed by the local franchising process serve as
further disincentives to competitive video entry”).

28 For example, NATOA, the National League of Cities, and the other national organization
representing LFAs maintain that “LF As nationwide welcome competition and are eager to issue
additional franchises to compete with incumbent cable operators.”. Comments of the National
Assoc. of Telecommunications Officers and Advisors, et al., at 22 (filed Feb. 13, 2006)
(“NATOA Comments”)

29 See also Comments of Cablevision Systems Corp., at 2-3 (filed Feb. 13, 2006) (“Cablevision
Comments”); Comments of National Cable & Telecom. Assoc., at 2 (filed Feb. 13, 2006)




Previously, when the existence of barriers to entry were less useful to them, the cable
incumbents painted a much different picture of the local franchising process. For example,
leading up to the 1972 Cable Order, cable incumbents complained of the “confusion and waste”
and the “unconscionable delay” caused by the local franchising system. 36 FCC 2d. 143 at
M 173-74 (1972). Back then, the NCTA “urged that the Commission entirely pre-empt this
field.” Id. 173.

Again a decade later, in testifying to Congress leading up to the adoption of the 1984
Cable Act, NCTA’s president viewed LFAs as an obstacle to the normal operation of the
marketplace, stating:

[TIhere is a basic misconception that the relationship between a city and a
cable operator is that of a buyer-seller. This line of reasoning holds that
any demand a city makes, however unreasonable, is just part of the normal
customer-supplier negotiating process. Nothing could be further from the
truth. The cable operator may be the seller but the city is a barrier
standing between a cable operator and his potential customers. It is
definitional that a barrier of that kind extracts tribute from those wishing
to surmount the obstacle. The city is not the buyer of a cable service for
its people. It is, at best, the broker, through whom the seller must go if he
is to ever reach his potential market. Like any broker, the city extracts a
price for permitting access to the potential customer . . . 1 don’t know of

_ any other private enterprise where a city can demand free services as a
price of doing business.*

Yet these same incumbents now claim that local franchising is a *“simple and straightforward”

process that is essential to protect local interests and ensure fair competition.

(“NCTA Comments”) Comments of Charter Communications, Inc., at 4-5 (filed Feb. 13, 2006)
(“Charter Comments”™).

30 Hearing on the Cable Telecommunications Act of 1983, before the Subcommittee on
Communications of the Committee on Commerce, Science, and Transportation, U.S. Senate,
98th Cong. 1st Sess., (Feb. 17, 1983) (Statement of Thomas E. Wheeler, President, National
Cable Television Association) (emphasis added).

10




A similar Iatter—d'ay embrace of the virtues of local franchising is evident in the case of
the overbuilder RCN now that it has emerged from bankruptcy and lacks ambitious expansion
plans that would require it to obtain additional franchises. While RCN now claims that “as a

" competitive provider that successfully entered the market and now is operating pursuant to

dozens of local franchising agreements . . . [it] believes the current regulatory regime has worked

»31

and is working,””" it was not so long ago that RCN told a very different story. See Verizon

Opening Comments, Attachment B 9 39-49 (discussing RCN’s shifting views on franchising).
For example, in comments filed with the Commission in 2000, RCN identified the following as
“barriers to entry”:

In a large number of major urban markets, RCN has encountered within
the last year local officials who seem intent on burdening RCN with ever-
increasing financial and service obligations. Delays follow delays while
municipal officials creatively search for new ways to extract goods,
services or payments from RCN. In addition, several municipalities are
delaying RCN’s attempts to obtain telecommunications right-of-way
agreements and/or cable franchises unti! RCN agrees to a franchise on its
Internet services, a requirement to which other Internet service providers
are not subject. RCN has been negotiating in a number of west coast
markets for eight to nine months without yet seeing a definite end to the
process.*

Furthermore, as Verizon pointed out in its opening comments, the cable incumbents

viewed the imposition of legacy requirements on new entrants in a market very differently when

! Comments of RCN Corporation, at 2 (filed Feb. 13, 2006) (“RCN Comments™), see also Letter
from Jean L. Kiddoo, Counsel for RCN, to Marlene H. Dortch, FCC, MB Docket Nos. 05-311
and 05-192, at 1 (filed March 3, 2006) (“RCN Ex Parte”) (providing “additional information in
support of RCN’s position that the local franchise process has not, in its experience,
unreasonably restricted entry into the video service market”).

32 Comments of RCN Corporation, Annual Assessment of the Status of Competition in Markets
Sor the Delivery of Video Programming, CS Docket No. 00-132, at 25 (filed Sept. 8, 2000). See
also, Minutes from a PA-COMNET Meeting on July 7, 1999: “RCN wants cities to sign
agreements, not require franchises,” available at http://www.pa-comnet.org/meetings /19990707-
minutes.html.



http://www.pa-comnet.org/meetings

they sought permission to start providing voice service. See Verizon Opening Comments at 39,
77. The president of NCTA once warned Congress of “state laws and regulations that appear to
be ‘neutral’ conditions on the provision of service but [that], as historically applied, amount to
barriers to new entrants.” The Communications Act of 1994: Hearing on S. 1822 Before the
Senate Commerce Committee (May 4, 1994) (statement of Decker Anstrom President and CEO

National Cable Television Association). Similarly, in arguments concerning the appropriate

regulatory treatment for VoIP Services, NCTA recognized the dangers of reflexively extending
regulation to new competitors employing innovative technological approaches, stating:

The strong presumption should be that regulations designed for legacy
telephone service should nof apply to VoIP services unless they are
essential to meet the key public health, safety, and other crucial
responsibilities . . . Experience has shown, time and again, that the best
way to encourage new and innovative technologies and to secure the
resulting public benefits is to ensure that only the most vital regulations
apply — and even then, that those vital regulations be adapted to the
characteristics of the new technology . . . The alternative — presuming that
legacy regulations do apply, unless expressly found not to apply —is a
recipe for doubt and delay. Few, if any, competitive communications
technologies have ever achieved widespread market acceptance where
government has followed that path; policymakers should be careful to
avoid it here.”’

Thus, the cable incumbents have no credibility when they praise the current franchising
process and argue for the imposition of identical legacy regulation and burdens on new entrants,
citiﬁg the mantra “like services must be treated alike.” While the parties with a vested interest in
limiting competition and/or preserving the status quo may be satisfied with the results of the

current local franchising process, the record in this proceeding documents the tremendous barrier

33 NCTA Policy Paper, Balancing Responsibilities and Rights: A Regulatory Model for
Facilities-Based VolP Competition, at 22 (Feb. 2004) at
http://www.ncta.com/pdf _files/whitepapers/VolP WhitePaper.pdf.

12



http://www.ncta.com/pdf-filedwhi

to entry that the current franchising process poses and the negative effects of this process on

video competition and broadband deployment.**

II. The Cable Act and First Amendment Cabin LFA Discretion in Franchising and
Prohibit Many of the Common Problems with the Current Franchising Process, and
the Commission Has Authority to Adopt Preemptive and Binding Rules Enforcing
Those Limitations.

As Verizon explained in its opening comments, in adopting the 1992 Cable Competition

Acf Congress decided that consumers would benefit more from competition among video

providers than from the exclusive and de facto exclusive franchise arrangements. See Verizon

Opening Comments at 9-16. Accordingly, Congress imposed a significant new requirement on

franchising authorities by providing in Section 621(a) that “a franchising authority may not grant

an exclusive franchise and may not unreasonably refiuse to award an additional competitive
franchise.” 47 U.S.C. § 541(a)(1). At the same time, in order to facilitate competition, Congress
provided LFAs with a limited set of factors that they are permitted to consider in reviewing an
application for a franchise, thus expressly delimiting the grounds on which an LFA may refuse to

grant a competitive franchise. Jd. Section 541(a)(4). These factors — along with several other

provisions of the Cable Act — necessarily and tightly cabin the discretion of LFAs when they

3 In another misleading effort to mischaracterize the barriers posed by the franchising process,
Comcast and other incumbents selectively quote a statement from Verizon’s CEO Ivan
Seidenberg. Comcast Comments at 9; Cablevision Comments at 3; RCN Ex Parte at 1-2.
Comcast conveniently omits the parts of Mr. Seidenberg’s statement indicating that he was only
referring to 2006, however, and these parties ignore Mr. Seidenberg’s recognition in the very
next sentence that there are issues that will have to be worked through with the “regulatory
process,” meaning franchises. See Thomson StreetEvents, Conference Call Transcript, VZ-
042005 Verizon Earnings Conference Call, at 12 (Jan. 26, 2006) (“We don’t feel that there’s any
impediment to our rolling out FiOS during the year, 2006. Admittedly as we go into two seven
[sic] and *08, we’ll need to be more aggressive because we’ll be in more communities. . . . So,
we do have some ~ some things in the regulatory process we need to work through, but I don’t
think there’s any — any timing issue that we have to face anytime in 2006.”).
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consider applications for competitive franchises and limit what can be required of a competitive
provider as a condition of entering the market.

Many other commenters confirm these limitations imposed by the Cable Act on the
franchising process and agree with the Commission that Section 621 *‘established a clear, federal
level limitation on the authority of LFAs in the franchising process.” Franchise NPRM q 4; see,
e.g., TIA Comments at 6; C4CC Comments at 7. Indeed, while arguing that the Commission
lacks authority to do anything about it, even many cable incumbents and LFAs are forced to
concede Congress’ pro-competitive purposes in adopting Section 621(a).*> LFAs generally also
concede that the Cable Act places limits on their discretion.*

Moreover, as Verizon explained earlier, the First Amendment independently requires
strict limits on LFAs’ discretion and imposes constraints on the franchising process, given the
prior restraint on protected speech that the process effects and the huge incidental burdens that it
places on such speech. See Verizon Opening Comments at 16-21. There is no government
interest sufficient to support these burdens, particularly in the context of a provider who already

has authority to deploy the network over which it intends to provide service.

3 See, e.g., NCTA Comments at 5-6 (admitting that *‘[a] core purpose of the 1992 Cable Act was
to promote competition,” and that Congress “sought to promote head-to-head competition among
cable systems by adopting the amendments to Section 621(a)(1)” (emphasis added); id. at 21
(noting that Congress meant to “expressly limit[] local franchising authorities’ discretion”);
Cablevision Comments at 6 (noting that the Act supplies “defined parameters on local authority”
and sets “boundaries [that] limit the scope, burdens, and duration of the franchising process”).

36 See, e.g., NATOA Comments at 14, 28 (conceding that “it is true that the 1992 amendments
exhibit Congress’ intent to place limitations on LFAs’ ability to refuse to grant additional
competitive franchises,” and admitting that “LFAs may not impose non-cable-related
requirements in franchises); Michigan Comments at 8 (agreeing that the Commission could find
unreasonable any “LFA request for something other than that specifically authorized by
Congress”).




In light of these statutory and First Amendment constraints, LFA discretion must be
restricted, as a threshold matter, to the limited set of factors endorsed by Congress, and any
demands or coﬁditions that go beyond those féctors should be deemed per se unreasonable and
prohibited. And, the Commission has authority to, and shoula, adopt binding and preemptive
national rules that effectuate Congress’ intent to foster video competition and that reconcile
current franchising practices with the express requirements of the Cable Act.

A. The Commission Has Authority to Adopt Rules Enforcing the Cable Act’s
Limitations on Franchising Practices.

The Commission correctly recognized in the Franchise NPRM that it had authority to
adopt binding and preemptive rules to enforce Section 621(a)’s limitations on the franchising
process. Id. § 15. Verizon explained in its opening comments that the Commission possesses
general rulemaking authority to effectuate Section 621(a) as well as other provisions of the Cable
Act. Verizon Opening Comments at 21-2; see also AT&T Corp. v. Iowa Utilities Bd., 525 U.S.
366, 380 (1999); City of Chicago v. FCC, 199 F.3d 424, 428 (7th Cir. 1999) (“the FCC is
charged by Congress with the administration of the Cable Act”). Moreover, the Commission has
several bases for exercising preemptive authority in this context, and any rules that it adopts are
binding and preemptive on LFAs. Verizon Opening Comments at 23-27. Among other things,
Section 636 expressly preempts LFA actions or franchise agreements that are “inconsistent with
this Act.” 47 U.S.C. § 556. The record here overwhelmingly supports the Commission’s

authority to adopt binding and preemptive rules in this context.’’

37 See, e.g., Mercatus Comments at 32-33 (“has several sources of authority to preempt local
franchising rules that hinder competition . . . [and in doing so] would be acting consistent with
the Act and within its delegated authority™); Alcatel Comments at 12-19; FTTH Council
Comments at 47-56; Telecommunications Manufacturers Comments at 6; NAB Comments at 5-6;
Comments of Microsoft Corporation, at 7 (filed Feb. 13, 2006) (“Microsoft Comments”); AT&T
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Despite the widespread agreement that Congress intended to limit LFA discretion and
encourage video competition when it amended Section 621(a) with the 1992 Cable Competition
Act, the incumbents and LFAs argue that the Commission lacks authority to enforce these
limitations and adopt rules to achieve the goals that Congress intended. This restricted view of
the Commission’s jurisdiction is inconsistent with the Cable Act and with the Commission’s
well-recognized authority to adopt rules to effectuate Congress’ purposes.

1. There Is Nothing Unique About Franchising Requirements That
Deprive the Commission of Jurisdiction.

The ﬁrét argument by these parties is that Congress decided that franchising in general,
and Section 621(a) in particular, should be left peculiarly in the control of LFAs, and that federal
oversight or enforcement of these provisions of the Cable Act are off limits for the Commission.
For example, relying on the legislative history of the 1984 Cable Act, some LFAs argue that
“Congress reserved authority over the franchising process, almost in its entirety, to LFAs, not to
the Commission.” NATOA Comments at 13; see also Michigan Comments at 5-6; Monitgomery
County Comments at 30-31; Comcast Comments at 32. The position urged by these parties
would suggest that the 1992 Cable Competition Act did not alter the legal and competitive
landscape. As Verizon explained in its opening comments, while the facts on the ground may
not have changed much since 1992, Congress fully intended to place significant limitations on
LFA discretion when it amended Section 621(a) in order to facilitate competitive entry into the
video market. See Verizon Opening Comments at 9-16.

1. The Commission has well-recognized authority to adopt binding and preemptive rules

enforcing all parts of the Cable Act, including Section 621(a). Indeed, the Commission has

Comments at 32-39; BellSouth Comments at 47-67; USTelecom Comments at 11-17; South Slope
Comments at 11-12. :
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already interpreted portions of Section 621 on several occasions, and its authority to do so has
consistently been upheld. For example, the Seventh Circuit rejected similar arguments that the
Commission lacks authority with respect to franchising issues in City of Chicago v. FCC, 199
F.3d at 428. The court confirmed there that “the FCC is charged by Congress with the
administration of the Cable Act,” and concluded that the court was “not convinced that for some
reason the FCC has well-accepted authority under the Act but lacks authority to interpret

§ [621].” Id. Similarly, the D.C. Circuit has upheld two Commission orders interpreting the
franchising requirements of Section 621. See NCTA v. FCC, 33 F.3d 66, 70 (D.C. Cir. 1994)
(upholding Commission order determining that Section 621 franchise requirements did not
apply, and construing statutory definitions of “cable service,” “cable operator,” and “cable
system”); ACLU v. FCC, 823 F.2d 1554 (D.C. Cir. 1987) (affirming Commission’s
“interpretative rules” concerning the anti-redlining provision of Section 621(a)(3)). Therefore,
the Commission’s authority to adopt rules interpreting and enforcing the Cable Act’s franchise
provisions is beyond question.

Moreover, as the Supreme Court has confirmed, *“‘Commission jurisdiction’ always
follows where the Act ‘applies,”” and the Commission has general rulemaking authority to
prescribe rules governing such matters. See lowa Utilities Bd., 525 U.S. at 380 (citing 47 U.S.C.
§ 201(b)); see also id. (emphasizing that the grant of rulemaking authority in Section 201(b)
applies to all “provfsions of the Act,” and is not limited to matters which involve interstate or
foreign communication, or which involve common carriers). And the Commission’s
“prescription, through rulemaking” is binding and preemptive on state and local governments
who may “apply those standards and implement that methodology,” but may not disregard the

Co